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Post Office Box 8045

Rapid City, South Dakota 57709

M chael L. Loft, Esq.

Counsel for Marlin Hutterian Brethren
818 West Riverside, Suite 860
Spokane, Washi ngton 99201

Thomas E. Lee, Esg.

Counsel for Marlin Hutterian Brethren
Post Office Box 1174

Pierre, South Dakota 57501

Subj ect: Cen-Dak Leasing of North  Dakot a, Inc.,’s
countercl ai magai nst Marlin Hutterian Brethren in
Marlin Hutterian Brethren v. Thomas J. W pf
(Inre Wpf), Adversary Proceeding No. 03-1060
Chapter 7, Bankr. No. 03-10306

Dear Counsel :

The matter before the Court is the counterclaimfor replevin
t hat Third-party Defendant Cen-Dak Leasi ng of North Dakota, Inc.
(“Cen-Dak”), has brought against Plaintiff Marlin Hutterian
Brethren (the “Marlin Colony”). For the reasons set forth
bel ow, the Court will vacate its June 15, 2004, order in which
it allowed Cen-Dak to file a counterclaim for replevin against
the Marlin Colony and it will dismss the counterclaimw thout
pr ej udi ce.

First, when the June 15, 2004, order was entered, the Court
did not know that title to the subject potato trailers was
unsettled. While the present record indicates that Cen-Dak, not
the Marlin Colony, is presently entitled to possession of the
trailers, who lawfully holds title to those trailers should be
resolved at the sane tinme actual possession is resolved. Al
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the parties necessary to do that are not before this Court.
Therefore, the issues of both title to and possession of the
subject potato trailers are better resolved by a court that
woul d have jurisdiction over all parties concerned.

Furt her, for whatever reason, the Marlin Colony did not file
a reply to Cen-Dak’s counterclaim?! That m ssing pleading,
coupled with the trailer title problens that surfaced at trial
and the Marlin Colony’ s reluctance to all ow additional evidence
on the title issue, make it difficult for this Court to prepare
and present proposed findings and conclusions regarding Cen-
Dak’s replevin claimto the District Court under 28 U S.C. 8
157(c)(1).

An appropriate order will be entered vacating the June 15,
2004, order, and dism ssing without prejudice Cen-Dak’s replevin

claim Cen-Dak’ s September 30, 2004, Motion to Supplenment the
Exi sting Record will be rendered noot.

Si ncerely,
/sl lrvin N Hoyt

Irvin N. Hoyt
Bankruptcy Judge

| NH: sh

CC. adversary file (docket original; serve parties in interest)

1 Perhaps the Marlin Colony was waiting for the Court to
set a deadline under Fed.R. Bankr.P. 7012(a), though Fed.R Civ.P.
12(b) and 14(a), which are incorporated by Fed.Rs.Bankr.P.
7012(a) and 7014, would not appear to require such an order.



